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QUESTIONS PRESENTED 


1. Whether the evidence available from the testi- 
mony of all parties overcame the statutory presumption | 
of consent so as to compel the court to grant the defendant's 


motion for a directed verdict made in the trial court. 


2. Whether from the testimony presented in the trial 
court on the question of consent to operate the vehicle, the 


court acted properly in directing a judgment against the | 


defendant below, particularly when neither of the parties, 


made the motion. 


| 
3, Whether or not the trial court should have allowed 
the question of permissive use of the vehicle to have been 


resolved as a matter of fact by the jury. 
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EMORY M. JONES, SR., 
Appellant, 


JOHN HALUN, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a jury verdict which was entered in favor of 
the plaintiff, John Halun, in the trial court, and against the defendant, 
Emory M. Jones, Sr., in the court below. 


Jurisdiction of this case was based on Sections 11-305 and Section 
11-306 of the District of Columbia Code, 1951 Edition, and was invoked 
by the filing of the complaint to recover damages for personal injuries 
suffered in an automobile collision. 
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This court has jurisdiction to review the judgment under the pro- 


visions of Title 28, U.S.C. Section 1291 and Section 1294 respecting 
appeals from the United States District Courts. 


STATEMENT OF FACTS 


John Halun was operating his vehicle home from his employment on 
the evening of October 7, 1957, at about 11:00 p.m. (JA 5) when an accident 
occurred. Mr. Halun does not recall any of the facts pertaining to the 
happening of the accident (JA 6). The defendant, Emory M. Jones, Sr. 
was the owner of the other vehicle involved in the accident (this is alleged 
in the complaint (JA 1) and admitted in the answer and at pretrial (JA 2 
and 3)). 


The facts disclose that Emory M. Jones, Sr. was an employee of 
the District of Columbia Government and owned and operated a taxicab 
on a part-time basis (JA 20). 


He had two children who were old enough to drive vehicles but they 
could not drive his taxicab (JA 21). In company with his oldest son, Emory 
M. Jones, Jr., the appellant shopped for a vehicle and finally purchased 
one in September of 1957 for the express purpose of allowing his two old- 
est children to drive a vehicle, and so that he could drive his family to 
church services in something other than a taxicab inasmuch as he was also 
an ordained minister (JA 21). 


Before the actual delivery of the automobile, but after it had been 
purchased, the appellant had a conversation with his son, Emory M, Jones, 
Jr. and his daughter, Ruth, and present at that conversation was his wife, 
Katie G. Jones. At the family gathering the appellant explained to his two 
children that if and when he permitted them to use the vehicle that he had 
just purchased that they, in turn, could not permit anyone else to use the 
said vehicle and that further, they must return home by 12:00 midnight 
inasmuch as he did not want his children out beyond that hour (JA 22). 
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The appellant stated that on each occasion when either of the 
children used the vehicle that he repeated the same two admonitions; 
that is, that they must be in by midnight and that they must not permit 
anyone else to drive the vehicle. On the day in question, a Monday, 
October 7, 1957, the son, Emory M. Jones, Jr. sought his father's S per- 
mission to use the vehicle and this permission was granted and the two 
admonitions were again repeated (JA 23). The appellant also testified 
that on one occasion shortly before the date of the accident the son Emory 
M. Jones, Jr. had stayed out past 12:00 midnight and he, the father, had 
taken the automobile away from him and locked it up in the garage for 
four or five days by way of punishment (JA 22). The appellant also stated 
that he did not know one Eugene Griffin, that he had never met him, and 
that he had never given him permission to operate his vehicle (JA 23). 


The complaint alleges that Eugene Griffin was driving the vehicle 
at the time of the accident and this was also testified to by Emory M. 
Jones, Jr. (JA 1, 16-17). Eugene Griffin was named a party defendant, but 
a praecipe dismissing the case as to Eugene Griffin was filed a trial be- 
cause the plaintiff could not secure service upon him (JA 27). 


Mrs. Katie G. Jones stated that she was the mother of Emory M. 
Jones, Jr., and she substantiated her husband's testimony relative to the 
admonitions given Emory M. Jones, Jr. and their daughter, Ruth, and 
further stated that she did not know Eugene Griffin and had never met 
him (JA 8-9). | 


Emory M. Jones, Jr. stated that he had asked his father for per mis- 
sion to drive the vehicle and that his father had given him permission to 


operate the vehicle, but told him not to allow anyone else to drive the 
vehicle, and further, that he should be in by 12 midnight (JA 14). He 
stated that the same two admonitions had been given him on previous 
occasions and he was familiar with them (JA 13). He stated that on the 
evening that he took the vehicle that he went by one Eugene Griffin's 
home and picked him up and together with three young ladies he drove 


to Boonestown, Maryland, for the purpose of attending a dance (JA 15). 
Upon arriving there it was discovered that there was no dance and they 
turned around and were headed back toward Washington. They stopped in 
a gas station and some of the occupants of the car went to the rest room. 
After coming out of the rest room, Emory M. Jones, Jr. noticed that 
Eugene Griffin was seated behind the steering wheel (JA 16). Emory M. 
Jones, Jr. then purchased a bottle of soda and sat on the back seat while 


he drank the soda. When the young ladies came out of the rest room Emory 


M. Jones, Jr. asked Eugene Griffin to move and Eugene Griffin stated that 
he wanted to drive the car the rest of the way back to Washington. Emory 
M. Jones, Jr. then told him, "No, I can't do that. This car is not mine*’ 
(JA 16). There insued some words between the parties and the gas station 
attendant then became impatient because the vehicle was blocking the drive- 
way and told them to move on. Emory M. Jones, Jr. stated, "Seeing that 

I couldn't persuade Eugene Griffin to get from under the wheel I just sat 
on the back seat and told him, 'Look, the car is new and it is not mine so 
don’t drive it over 30 miles an hour',” (JA 16). At the time of this inci- 
dent Emory M. Jones, Jr. was 19 years old, and weighed 138 pounds and 
Eugene Griffin was 21 or 22 years old and weighed 170 pounds (JA 11-14). 


At Kenilworth Avenue and J Street, N.E. the police scout car pulled 
up alongside of the vehicle and ordered Eugene Griffin to stop (JA 6). In- 
stead of obeying the police officer, Eugene Griffin accelerated the vehicle 
and tried to get away from the police (JA 6). 


During the course of the chase Emory M. Jones, Jr., who was seated 
on the back seat, instructed Eugene Griffin to stop the vehicle but Griffin 
failed to obey this request (JA 17). Emory M. Jones, Jr. at one point 
reached over from the back seat of the automobile and tried to grab the 
keys of the automobile but in the insuing few moments the driver, Eugene 
Griffin, almost lost control of the automobile because it was traveling at 
a high speed, so Emory M. Jones, Jr. thought it unwise to wrestle the 
keys from the driver (JA 17). 
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The accident took place at 11:00 p.m. at 15th and D Streets, N.E. 
when the two vehicles collided. The police officers stated that the vehicle 
owned by Mr. Emory M. Jones, Sr. had gone through a stop sign ‘traveling 
at 70 or 75 miles an hour (JA 5). 


At the close of the trial the defendant, appellant herein, moved for a 
directed verdict in favor of the defendant below on the grounds that Eugene 
Griffin did not have the consent or permission of the defendant, Emory M. 
Jones, Sr. to operate the vehicle and that the defendant below had overcome 
the statutory presumption of agency (JA 25). The court denied defendant's 
motion for a directed verdict and the court ruled as a matter of law that 
Emory M. Jones, Sr. was liable for all injuries and damages suffered by 
the plaintiff, John Halun, and caused by the negligence of Griffin and 
directed that the case be submitted to the jury on the question of damages 
alone (JA 25-27). 


STATUTES INVOLVED 


The pertinent provision of the District of Columbia Code, 1951 
edition, as amended, is as follows: 
Section 40-424 


‘Whenever any motor vehicle, after the passage of this chap- 
ter, shall be operated upon the public highways of the District 
of Columbia by any person other than the owner, with the: 
consent of the owner, express or implied, the operator thereof 
shall in case of accident, be deemed to be the agent of the 
owner of such motor vehicle, and the proof of the ownership 
of said motor vehicle shall be prima facie evidence that such 
person operated said motor vehicle with the consent of the 
owner." | 


SUMMARY OF ARGUMENT 


1. The trial court committed error in denying the defendant's motion 
for a directed verdict after all testimony had been offered because the de- 
fendant below had overcome the statutory presumption of agency and had 
offered uncontradicted proof that the automobile at the time that it was 
used was not being used with his permission. It then became a matter of 
law for the court to rule on. 


2. The trial court committed error in directing a judgment against 
the defendant below, Emory M. Jones, Sr., because there was no motion 
pending, and further because when there is any doubt as to the permission 
of one to operate a vehicle it then becomes a matter of fact to be resolved 


by a jury and not by direction of the court. 


3. The Court should have, in the alternative, considered a defend- 
ant's instructions and not simply directed a jury to "determine the amount 


of injuries or damages that the plaintiff suffered as a result of the accident 
and to return a money verdict." 


ARGUMENT 
I 


Title 40, Section 424 of the District of Columbia Code as recited 
above has been in effect in this jurisdiction since 1935, and the courts 
have had ample opportunity to interpret the statute. In one of the earlier 
cases the court said, 


“The effect of this provision (The Financial Responsibility 
Act) is simply to shift the burden of proof and to impose on 
the defendant owner the affirmative duty of proving that the 
automobile was not at the time of the accident, operated with 
his express or implied consent. Casey v. United States, 276 
U.S. 413, 418; 48 S. Ct. 373; 72 Ed. 632. This presumption 
continues until there is credible evidence to the contrary, 
and ceases where there is uncontradicted proof that the auto- 
mobile was not at the time being used with the owner's per- 
mission." Rosenberg v. Murray, 73 App. D.C. 67, 116 F.2d 552 
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To the same effect was the Hiscox v. Jackson case, 75 U.S. App. D. C. 293, 
127 F.2d 160. The court went on to say in the above cases that the state- 
ment of the owner alone standing uncontradicted was enough to overcome 
the statutory presumption. The court further said that the contradictions 

must be substantial so as to constitute self- impeachment and must be 
material to the case. It is of great interest to note that there is no con- 
tradiction in the testimony relative to ownership or permission of Eugene 
Griffin to operate the vehicle. It is unanimous that he did not have per- 
mission to operate the vehicle. There is no known testimony that would 
in any way contradict the statements relative to the permissive | use of 
the vehicle involved. 


In the Hiscox case the court stated that to overcome the presumption 


created by the statute requires evidence which "destroys all inferences 
and presumptions supporting the plaintiff and which raises no doubts 
against the defendant. " The appellant in this case feels that he has met 
and destroyed all inferences and/or presumptions created by the statute 
in favor of the appellees, plaintiffs below, and that there is no doubt that 
the driver of the vehicle did not have the permission or the consent, either 
expressed or implied, to operate the vehicle at the time and piss alleged. 


Other cases in this court dealing with the same point are as follows: 
Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F. 2d 344. In this particular 
case the court granted a directed verdict for the defendant and the owner 
hadn't even testified at the time when the directed verdict was granted. 
Molinaro v. Scott Brothers, Inc., 97 U.S. App. D.C. 199, 229 F.2d 773, 
Porter v. Conr nrad, 90 U.S. App. D. C. 423, 196 F.2d 240. In the Porter case 
this court adopted the thinking of the Municipal Court of Appeals with respect 
to some of these decisions. The appellant realizes that the decisions of the 
Municipal Court of Appeals are not binding onthis court but points out that they 
have been recognized by this court. The Municipal Court of Appeals has stated 
(1) that the statute creates the presumption of agency once the defendant's 

ownership of the vehicle has been established; (2) it places the burden on 
the defendant to overcome the presumption of consent placed a him by 
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the statute and (3) the defendant owner overcomes the statutory presump- 


tion when he offers uncontradicted proof that the automobile was not at the 
time being used with his permission, express or implied, (4) when the 
presumption is thus overcome the defendant-owner is entitled to a favorable 
ruling as a matter of law and (5) when the defendant-owner offers some 
credible evidence to overcome the presumption but evidence not strong 
enough to entitle him to judgment as a matter of law, the question resolves 
itself and to a question of fact to be resolved by a jury. Mc Mickle v. 
Nickens, 104 A. 2d 409, Simon v. Dew, 91 A. 2d 214, Chasin v. Miller, 

94 A. 2d 647, Conrad v. Porter, 79 A. 2a 777, Stumpner Vv. Harrison, 

136 A. 2d 870. 


The Rosenberg case, cited above, pointed out the similarity between 
the testimony of an owner who offered evidence that his employee did not 
have his authority to drive a vehicle at the time of the accident, and the 
old common law presumption that an agent is on his master's business 
when he drives his master's car unless that presumption is overcome, 
and it was pointed out that the presumption can be overcome by the sole 
testimony of the master that the agent was not about the master's business. 
The Court stated that the positive testimony of the owner alone overcomes 
the presumption created by the statute, that the driver was driving the 
vehicle with the consent of the owner. 


In 1933 this jurisdiction rejected the principle commonly referred 
to as the "family purpose doctrine.” Turoff v. Burch, 60 App. D.C. 
221, 50 F. 2d 986. In that particular case the owner's son loaned the car 
to a third party and the court held that the owner of the vehicle was not 
liable because the owner did not give his permission for the use of the 
vehicle nor did he have any knowledge of its use. In the Turoff case the 
son of the owner actually gave his permission for the operation of the 
vehicle whereas in the present case the son, Emory M. Jones, Jr., did 
not give his permission but more or less was forced into the situation. 
Certainly, this goes one step beyond the Turoff case cited by our court 
before the Financial Responsibility Act was enacted. The factors to be 
taken into consideration are also that Eugene Griffin was two or three 
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years older than Emory Jones, Jr. and 30 or 40 pounds heavier and that 
Emory M. Jones, Jr. was no match for Eugene Griffin and Eugene Griffin 
stated that he was going to drive the car. 


There were two occasions after Eugene Griffin started driving the 
vehicle when he was ordered to stop. He was ordered to stop once by the 
police and a second time by Emory M. Jones, Jr. Ona further occasion 
Emory M. Jones, Jr. tried to grab the car keys but found this rather risky. 
This might very well be an intervening cause by a third party, Eugene 
Griffin, so as to absolve the owner, Emory M, Jones, Sr. from. liability. 
The court never passed on this question, it merely brushed this aside and 
went on with its own ruling. It is this appellant's opinion that the testi- 
mony of the parents, Mr. and Mrs. Emory M. Jones, Sr. and that of the 
son, Emory M. Jones, Jr. was more than sufficient for the court to have 
granted a motion for a directed verdict in favor of the defendant below. 
The lower court's failure to so direct the verdict as requested was error 
as a matter of law and this court should correct that error. 
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It would appear that the trial court brushed aside the laws enacted 
by Congress and the cases decided by this court and went on to legislate 
its own laws. The court actually ruled in this case without a motion even 
being made for a directed finding in favor of the plaintiff. The plaintiff's 
own counsel apparently did not think it was proper or Iam sure he would 


have made a motion for a directed verdict. 


mi 


In the alternative, the appellant feels that the jury rather than the 
court should have resolved any contradictions, if any existed. ‘The jury 
was trier of the facts, and it was the duty of the court to rule only on the 
law. If any doubt existed in the court's mind as to the quality or the 
quantity of the proof offered to overcome the statutory presumption, the 
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court should have allowed the jury to decide that question rather than 
assuming that role itself. 


CONCLUSION 


In the interest of justice, the appellant requests this court to direct 
that the trial court below should have granted the defendant's motion for 
a directed verdict and ordered the court below to enter a judgment for the 
defendant. 


In the alternative, this defendant believes that a jury should have 
decided the issues and that the court's granting of a motion for a directed 
verdict against the defendant was in error. 


Respectfully submitted, 


RICHARD W. GALIHER 
WILLIAM E. STEWART, JR. 


WILLIAM H. CLARKE 


1215 Nineteenth Street, N.W. 
Washington 6, D. C. 
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1 
JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed Oct. 17, 1958] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN HALUN 
2129 Rand Place, N. E. 
Washington, D. C. 


) 

) 

) 

Plaintiff 
v. ) 
EUGENE GRIFFIN 
) 

) 

) 

) 

) 

) 

) 


CIVIL ACTION NO. 2619-'58 


625 Anacostia Avenue, N. E. 
Washington, D. C. 

And 
EMORY M. JONES, SR. 
218 F Street, N.E. 
Washington, D. C. 


Defendants. 


COMPLAINT 
(Personal Injuries - Automobile Accident) 


1. This Court has jurisdiction of this cause in that the amount in 
controversy exceeds the sum of $3,000.00, exclusive of interest and 
costs. | 
2. On or about October 7, 1957, at or near the intersection of 
15th and D Streets, N.E., Washington, D. C., the defendant Eugene 
Griffin did negligently operate a motor vehicle owned by the defendant 
Emory M. Jones, Sr., ina reckless manner, without due regard to the 
rights of others using the public streets and highways, and in violation 
of the traffic regulations then and there in effect in the District of 
Columbia, thereby causing a collision with a motor vehicle owned and 
operated by the plaintiff. 

3. Asa result of the aforesaid negligence, plaintiff sustained the 


following severe, permanent and painful injuries: multiple skull frac- 
tures; fractured rib; impairment of hearing and of the sense of taste 
and smell; severe contusions of the head and body; extreme nervous 
shock and mental anguish; and he has incurred and will in the future 
incur expenses for hospitalization and medical treatment; and he has 
lost and will in the future lose time from his employment, with loss of 
earnings therefrom. 
WHEREFORE, plaintiff demands judgment against the defendants 

and each of them, in the amount of $125, 000.00, and costs. 

SPIEGLER & ALPHER 

BY /s/ Sol M. Alpher 


Attorney for Plaintiff 
Southern Building 
Washington 5, D. C. 


JURY DEMAND 
Plaintiff demands a trial by jury. 
/s/ SOL M. ALPHER 


[ Filed Oct. 29, 1958] 
ANSWER OF DEFENDANT EMORY M. JONES, SR. 
First Defense 


The complaint fails to state a cause of action upon which relief 
may be granted. 
Second Defense 
The defendant, EMORY M. JONES, SR., has no knowledge of the 
accident complained of, but admits that at the time involved he owned a 
motor vehicle that was involved in an accident, but denies all allegations 
of negligence and ‘nas no knowledge of the injuries, damages, or expenses, 
as alleged, and therefore denies same, and denies all allegations not 
specifically admitted herein. 
Third Defense 
The defendant Emory M. Jones, Sr., alleges that the vehicle was 


not operated with his consent, either express or implied. 
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Fourth Defense 
The plaintiff assumed the risk when he became a passenger in the 
automobile that was involved in the collision. 
GALIHER & STEWART 
By /s/ William H. Clarke 


Attorneys for Defendant 
Emory M. Jones, Sr. 
820 Woodward Building 
Washington 5, D.C. | 
STerling 3-5486 


[ Certificate of Service] 


[ Filed Jan. 16, 1961] 
PRETRIAL PROCEEDINGS 


Tort for personal injury. 

PLAINTIFF CLAIMS 

P claims that on Oct. 7, 1957, at 11:00 P.M. P age 37, was 
operating his automobile in a northerly direction on 15th St., N. E. at 
or near its intersection with D St., Wash. D. C. At said time and place, 
a vehicle registered to D Emory M. Jones, Sr., was being driven by 
Eugene Griffin in an easterly direction on D St., ina negligent and care- 
less manner and in violation of the traffic rules and regulations then in 
force and effect inthe D.C. As a result, the latter vehicle collided 
with the left side of P's automobile, causing P. serious injuries. P 
further asserts that the negl. of the D consisted in his failure to yield 
the right of way, operating the automobile at a speed greater than reason- 
able and proper and failure to keep vehicle under control to avoid col- 
liding. 


D CLAIMS 

Assert he has no knowledge of the accident complained of admits 
he is the owner of a motor vehicle which he later learned was involved in 
a collision at the time and place claimed by P; denies any negligence; 
denies the extent and nature of P's injuries; denies that at the time and 
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place of the accident he vehicle was being operated with his consent, 
express or implied, and asserts that the vehicle was being operated at 
said time and place without his permission. 


* * * 


/s/ Jobn J. Finn 
Pretrial Examiner 


EXCERPTS FROM TRANSCRIPT OF 
PROCEEDINGS 


March 14, 1961 
Washington, D. C. 


The above-entitled matter came on for hearing before The 
HONORABLE GEORGE L. HART, JR., a United States District 
Judge, at 12:00 noon. 


* * * 


WILLIAM FRANCIS EGER 
having been called as a witness by the plaintiff and having been duly 
sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ALPHER: 
Q. Officer Eger would you state your full name, please? 
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A. Private William Francis Eger. 
ak * * * 
Q. And you are a member of the Metropolitan Police Department? 


A. Yes, sir. 
* * * * 


Q. Were you attached to the 14th precinct? A. Yes, sir. 

Q. And what were your duties that evening around 11:00 or clock? 
Were you inacar? A. Yes, sir, scout 141. 

Q. Now officer I call your attention to about 11:00 on ns night of 
October 7, 1957 and especially with reference to the intersection of 15 
and D Streets, Northeast. Did you witness a collision at that corner? 


A. Yes, sir. 

Q. Will you tell the Court and jury what you witnessed with re- 
spect to that collision or you might state at what point did you have in 
view, if you had, a car belonging to Mr. Emory Jones, Sr. ? A 1957 
Chevrolet? A. At approximately three blocks west of the intersection 
of 15th and D I was proceeding east on D Street in pursuit of the 1957 
Chevrolet and with the siren and the red light on, and I observed an old 
model car operating north of 15th Street crossing the path of the 1957 
Chevrolet. The 1957 Chevrolet had a stop sign and the speed of the 
Chevrolet was between 70 and 75 miles per hour at this point. | 

The Chevrolet passed the stop sign. I was approximately one 
block behind the Chevrolet at the time. I could see the tail lights light 
up and then I could hear this crash and a lot of orange flame and smoke 

came up between the two vehicles. | 

When I arrived on the scene people in the 1957 Chevrolet were 
hanging out the doors. And laying in the roadway and bleeding was the 
operator of the older car. I believe it was a Pontiac, he was lying a 
considerable distance from his vehicle and with his head against the curb 
bleeding and unconscious. : 

I then called for assistance on the radio for an ambulance and for a 
local for the 1957 Chevrolet which was burning and I inquired of the 
people in the 1957 Chevrolet who the operator was. 


* * 


CROSS-EXAMINATION 
BY MR. CLARKE: 
* o* * * 
Q. You started chasing this automobile over near the District 
line, didn't you? A. At Kenilworth and J northeast. 
Q. Isrit it a fact at one time you pulled up alongside the car and 
asked them to stop? A. Yes, sir. 
Q. And after that the car took off? A. Yes. 
* * * 
JOHN HALUN 
having been called as a witness in his own behalf, was sworn, took the 
stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ALPHER: 
Q. Will you give us your name, please? A. John Halun. 
Q. Where do you reside, Mr. Halun? A. 2129 Rand Place, 
Northeast. 
Q. Whose house is that? A. It belongs to Mr. and Mrs. Johnson. 
Q. Do you have an apartment with them? A. I have an apartment 
with them. 
* * * * 
Q. Now Mr. Halun, calling your attention to the night of October 7, 
1957, at about 11:00 o'clock, were you in your car on that evening about 
that time? A. I was. 
Q. Where were you going? A. I was going home from work. 
Q. What time had you gotten off from work? A. At approximately 
11:00 o'clock. 
Q. Were you proceeding north on Fifteenth Street? A. North on 
Fifteenth Street. 
Q. Approaching the intersection of D Street? A. Of D Street. 
Q. What kind of a car did you have then Mr. Halun? A. A 1948 
Pontiac. 
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Q. Now Mr. Halun, do you recall anything that happened at that 

intersection on that night? A. No, I don't recall nothing. 
Q. You recall no details of any collision? A. No. 

* * * * 


Washington, D. Cs 
Wednesday, Merch '15, 1961 


* * * 
KATIE G. JONES 
was called as a witness on behalf of the defendant and, being ‘first duly 
sworn by the deputy clerk, took the stand, was examined and testified 
as follows: | 
DIRECT EXAMINATION 
BY MR. CLARKE: 

. Will you state your full name, please? A. Katie G. Jones. 
And where do you live? A. 218 F Street, Northeast. 
Mrs. Jones, are you the wife of Mr. Jones centre here with 
Yes, Iam. 
And your son is Emory Jones, Jr.? A. Yes. 
And do you have any other children? A. Yes. 
What's -- give us the names, please. A. Ruth May Jones. 
How old is Ruth? A. Twenty-two yearsold. 
How old is Emory? A. Twenty-three years old. | 
Back in 1957 at the time of this accident, October the 7th, 
1957, how old was Emory? A. Nineteen. | 

Q. And how old was Ruth May? A. Well, she was in-- **ee 

* * * * | 

Q. And where does your husband work? A. He isa driver for the 

District Government, Sanitation Division. | 
* * * * 

Q. October 1957 was--what was Emory Jones, Jr. —erunlogee? 
A. Yes. | 

Q. Where was he employed? A. He was working for the District 
Government Sanitation Division. 

Q. Same place that his father worked? A. Yes. 


Q 
Q. 
Q. 
A. 
Q. 
Q. 
Q. 
Q. 
Q 
Q. 


Q. Now, in addition to Mr. Jones’ employment at the District, 
did he have any other employment? A. He drives a taxicab on the side. 
* * * * 
Q. Oh, all right, Mrs. Jones, do you recall when your husband 
purchased a Chevrolet automobile in 1957? A. I don't have the definite 


time in mind. 
* * * * 


Q. At the time that he purchased the Chevrolet automobile did he 
have the cab? A. Yes. 

Q. And were you and your husband using the cab for your family 
trips? <A. Yes. 

Q. And did the children at any time want to drive the cab? 
A. Well, not to any knowing because they weren't permitted. Neither them 


or I was permitted to drive. 

Q. Well, what was the reason that you got the family Chevrolet? 

A. Family Chevrolet was bought for the reason of using it on Sun- 
days going back and forth to church and -- 

Q. And didn't you also get that car so the children could learn to 
drive on it and so forth? A. Yes. 

Q. They couldn't drive the taxicab, could they? A. No. 

Q. Now, before the car was even purchased, you know, delivered 
to you, did Mr. Jones lay down any rules or regulations about the use 
ofthat car? A. Yes. 

Q. Can you tell us what those rules and regulations were? A. Yes. 

Q. Will you tellus, please? A. Yes, I will. My husband, be- 
fore he bought the car, he instructed the children, which was Ruth Jones 
and Emory Jones, not to ever let anyone drive the car when it was in 
their possession and they were the only ones to drive it at any time. 

Q. Did he have any other rules and regulations about the use of 
the car? A. Yes. 

Q. What were they? A. The car was to be in at 12:00 o'clock 
not out later than 12:00 o'clock at night. The car was supposed to be in. 

Q. Uh huh, all right, and what other rules and regulations did he 
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have? Did the children have to ask him if they could use the car before 
they took it out? A. Yes, they always had to get his resis when 
they would drive it. : 

Q. In other words, they had to ask him if they- -before they could 
take the car out? A. That's right. 

Q. They had to be in at 12:00 o'clock at night. A. That! s right. 

Q. And couldn't let anybody else drive it? A. That's right. 

Q. And did you all discuss this at a family dinner or anything? 
A. At the table it was discussed several times at dinnertime and it was 
discussed at another occasion when the family was sitting together. 

* * * * 

Q. * * %* * was there an occasion once when Emory did 

come in after 12:00 o'clock? A. Yes. | 


Q. And what happened when he came in after 12:00 o' clock? 
A. When he came in after 12:00 o'clock his father took the car and the 
keys away. He locked the car in the garage and kept it for some days. 
| 


@. And you are familiar with that? A. I know that for myself. 

Q. Have you ever met a man named Eugene Griffin? A. No, I 
have never met him. : 

Q. Has Eugene Griffin ever come to your house that you know of? 
A. Not to my knowing. 

Q. And your son Emory M. Jones, Jr., have you found him to be 
truthful in things that he tells you? A. Yes. 

Q. In other words, he doesn't tell stories? A. Well, at that time, 
we trusted him to that extent. That is the way I have to put it. I say I 
trusted him. 

Q. He is in some trouble now though, isn'the? A. Yes. 

Q. But he still--does he still tell you the truth when he talks to you? 

A. Yes. | 

Q. You have no reason to believe that he is making up, stories or - 
anything? A. That's right, no, I don't. 

Q. Now, do you recall the night that Emory Jones, sr. took the 
car that was involved in the accident? A. What about--you mean 
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revolving in the accident? 


Q. Well, you know, the Chevrolet was involved in an accident on 
October 7th, 1957? A. Yes, I remember that. 

Q. Iwanted to know if you recall when he took that automobile. 
Do you remember him leaving the house with it? A. Yes. 


Q. Was there any conversation between Emory Jones, Jr. and his 
father that night? A. Yes. He still instructed him not to let anyone 
drive the car. 

Q. Whatelse? A. And his time for being back in which was be- 
fore 12:00 o'clock; those were his last instructions. 

* * * 
EMORY JONES, JR. 
was called as a witness on behalf of the defendants and being first duly 
sworn by the deputy clerk, took the stand, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. CLARKE: 

Q. Will you give me your full name, please? A. Emory Mc- 
Mitchell Jones, Jr. 

Q. And, Mr. Jones, where are you residing? A. You mean 
presently? 

Q. Yes, sir. A. Jaman inmate at the District Government-- 
Columbia, D. C. Jail. 

Q. How long have you been there, sir? A. Approximately 38 

days. 

Q. What's the reason for you being there? A. I was charged with 
petit. larceny. 

Q. Charged with petit larceny? A. Yes, sir. 

Q. And did you undergo a trial, or did you enter a plea to that? 
A. lunderwent a trial. 

Q. Did they have a regular trial like they ordinarily do or did you 
go before a judge and tell him you were guilty or not guilty? A. I went 
before a judge. After the judge tried it, I told him I was guilty. 
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@. Beg pardon? A. Ihad a judge trial and told him I was guilty. 

Q. Will you repeat that; I didn’t understand. A. I a Thad a 
judge trial. I told him I was guilty. 

Q. Oh, you went before a judge and told the judge you ' were guilty, 
is that right? A. That's right. | 

Q. Are you the son of Mr. Jones, Sr., seated here, sir? A. Yes, 
Iam. 


Q. And are you a son of Mrs. Jones seated over here? A. Yes, 


Iam. 
@. And in 1957 where were you living? A. 218 F ae North- 
east. 

Q. And were you living with your mother and your father? A. Yes, 

I was. 

Q. And in October, 1957, Emory, had you ever served any time 
in jail or anything of that-- A. No. 

Q. How old were you then? A. 19. 

Q. How much did you weigh in 1957? A. Approximately 138, 140. 

Q. How old are younow? A. 23. 

Q. What do you weigh now? A. 165. 

Q. All right now, Emory, we are going back to the time when your 
father purchased a Chevrolet; do you recall that? A. Yes. : 

Q. At the time--right before he purchased that Chevrolet, did he 
have an automobile? A. Yes, he did. | 

Q. What kind of an automobile did he have? A. It was a ‘55 Ply- 
mouth. 

Q. What did he do with that car? A. It was a cab. 

@. And could you drive that car? A. No, not in = District of 

Columbia. | 
Q. In other words, you weren't allowed to drive a cab; is that’ 

right? A. That's right. 

Q. Did you have a driver's license in 1957? A. ves, I did. 
Q. And do you recall going to purchase an automobile with your 
father? A. Yes. : 
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Q. And where did you go to purchase this car? A. Ourisman 


Chevrolet. 
Q. Whereis that located? A. 6th and H, Northeast. 
Q. And do you recall whether there was anyone else with you other 


than you and your father? A. No, there wasn't anyone else. 

Q. And do you recall shopping for the automobile? A. Yes, I do. 

Q. And what kind of a car did your father purchase? A. He pur- 
chased a '57 Chevrolet 4-door hardtop. 

Q. And inthe course of looking at the various cars and prices, 

did you offer any suggestions as to the type of car you wanted, you know, 

try to persuade him to buy a different type of car, anything of that nature? 

A. Well, he had just intended to buy an ordinary car and I told him that if 
he's going to put as much money as he was going to put into one, 

he might as well go ahead and buy a car. So there were a few extras 

that I persuaded him to add to it. 

Q. Allright, now, this car was purchased in whose name? A. My 
father’s. 

Q. And whose car was it? A. It was his. 

Q. All right, did you contribute anything toward purchase of that 
car? A. Yes, I did. 

Q. About how much? A. Approximately $200. 

Q. And how did that come about? <A. Well, when I first came out 
of the service, jobs were pretty hard to find and I recalled after going 
to two or three pay-employment agencies and getting a job and being 
unable to work more than three or four weeks, well, I told my father that 
I needed a job, that if I didn't, I was going to go back in the service. So 
he said, well, "I'll see what I can do where I work at." So through him 
I was fortunate enough to get a job in the Government. 

So when he was getting ready to buy the car, even after I had talked 
him into getting his few extra things on the car, we come to find out that 
he was a little short on money due to the fact that his four children and 
he doesn't have any--he doesn't have no big job, so I still had some money 

that I had saved from the service and then too, after you do three 
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years in the service, you have a year active for the reserve;: 's0 I had 
been away right after I had gotten that job in the reserves and when I 
came back, I still had my job and my time in the government was going 
on so I had approximately $200 in checks alone that I had to sign, sol 
told him, I said, "Well, you were the cause of me having this job, and 
I be more than glad to give you the $200." : 

Q. Was that an outright gift to your father? A. Yes, it was. 

Q. Now, Emory, even before--after the car was purchased, even 
before it was delivered, was there any discussion between you and your 
father in the presence of anyone else about the hours you could use the 


car, or who was to use the car, things of that nature? A. Yes, there 


was. 
Who was present? <A. My mother. 
Who else? A. My sister and brother. 
What is your sister's name? A. Ruth. 
She--how old would she have been at that time? A. If I was 
19, she was 18. 

Q. What? A. 18. 

Q. You were 19 at that time and she was 18? A. That's right. 

Q. I want you to tell me where this discussion took place? A. We 
was having dinner one evening and my--two or three friends of mine used 
to come around the house all the time and give me a ride and after I get 
off from work, I don't know, I believe they stopped by early, before I got 
off from work or after I had got off and that evening at the table my 
father made it known to me then that he didn’t want anyone outside of me 
or my sister driving the car at any time or any place. | 

Q. Did he ever put a curfew on you, when you had to be in when 
you took that car? A. Yes, he told me to be in no later than midnight. 

Q. And was that even before the car was delivered? | A. Yes, 
it was. 

Q. Now, did he ever repeat that admonition to you at any time after 
that? A. Well, as far as I can remember, he repeated it practically 
every day after the car was purchased. 
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Q. Now, Emory, did you ever get in after 12:00 o' clock? A. Yes, 
I did once. 

Q. And what happened? A. He took--he put the car in the garage. 

Q. Did he lock it up in the garage? A. Yes. 

Q. Before you could use this car at any time did you have to ask 


your father if you could use it? A. Yes, I did. 

@. And when he locked that car up in the garage, was that because 
you had come in after 12:00 o'clock? A. Yes, it was. 

Q. Now, on this occasion, October the 7th, 1957, did you ask 
your father for permission to use that car? A. Yes, I did. 

Q. And did he grant you permission to use the car? A. Yes, he 
did. 

Q. And did he say anything about what time you'd have to be in? 
A. Yes, he reminded me to be in at midnight. 

Q. And did he remind you of anything else? A. He told me not 
to let anyone else drive the car. 

Q. You knew those two things were the law so far as your father 
was concerned? 

MR. ALPER: I object to that characterization, if Your Honor please. 

THE COURT: Mosaic law, I suppose. Go ahead. 

BY MR. CLARKE: 

Q. Is that right, Emory? A. That's right. 

Q. In by 12:00, don't let anybody else use the car; is that right? 
A. That's right. 

Q. All right, that evening where did you go? A. I went to the 
inspection station and put it through inspection, came back home. 

Q. All right, I'm talking about that night that you were out. Where 
did you go? A. I went over to a friend's house, Eugene Griffin. 

Q. All right, now from Eugene Griffin's house, where did you go? 
A. Down in Maryland. 

Q. All right, I want you to tell me how old was Eugene Griffin at 
that time? A. 21, 22. 

Q. How much did he weigh? A. I don't know. I imagine about 170. 
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@. In addition to Eugene Griffin, did you have anyone else in the 
car that evening? A. Yes, I did. | 

Q. Who did you have? A. Elizabeth Jordan. 

Q. Is she a neighbor of yours? A. No. And another on named 

Jeanette and one named Phyllis. 

Q. Wait a minute; I didn't hear that name. A. One named Jean- 
ette and one named Phyllis. | 

Q. Three girls, Eugene and you. A. That's right. 

Q. All right, where did you go? A. Down to Boonestown, Mary- 
land right there by Fort Meade. 

Q. All right, what did you go down there for? A. It was a dance 
hall down there and they gave dances on Mondays for teenagers. 

Q. Was this a Monday that the accident happened? A. Yes, it 
was. 

Q. All right, and who drove down to this dance near Fort Meade? 
A. I did. | 

Q. And what happened when you got down there ? was there a 
dance there? A. Yes, there was. 

Q. Did you go in the dance? A. No, we didn't. 

Q. Why? A. That reason, I can't even remember but neverthe- 
less, we didn't. 

Q. Well, you remembered driving down there to go to a dance but 
you don't remember going to one; is that right? A. That's right. 

Q. And did you then turn around and come back? A., No, we 
stayed down there. It was a lot of people gathered outside and some knew 
each other and two or three people that I knew, so we stayed down there 
and talked awhile and fooled around and we started back. 

Q. All right, when you started back, who was driving? A. Me. 


Q. Did there come atime when you made a stop eect 
A. Yes, I did. 


Q. And where was that stop? A. It was in Riverdale, Maryland, 
I believe. 
Q. All right, and do you know where you stopped, or was it on the 
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highway or somewhere else? A. It was right off the highway. It 
was a gas station. 

Q. Inagasstation? A. That's right. 

Q. What was the reason for that stop? A. The main reason was, 
along with myself, one or two girls had to go to the rest room. 


Q. So you stopped at the gas station to go to the rest room? 


A. Yes, we did. 

Q. Did all of the occupants of the car get out and go to the rest- 

room? A. Yes, we did. 

Q. When you came out of the rest room, what happened? A. When 
Icame out of the restroom, Eugene was sitting under the steering wheel 
of my car. 

Q. And what did you do? A. Well, as I came out, there was a 
soda machine by the men’s room so I got me a soda and I walked over and 
I told him to get in the back seat. 

Q. Had the girls come out of the rest room yet? A. Yes, they had. 

Q. And what other conversation did you have with Eugene Griffin? 
A. Well, he had told me that he had wanted to drive the rest of the way 
back and I told him, I said "No," I said, "I can't do that. This car is 
not mine.’ So in turn we had a few words right there and the fellow that 
owned the gas station, he got impatient because the car was blocking his 
driveway and he said, well, he told us to move on. 

Q. What did you do then? A. Seeing that I couldn't persuade 
Eugene to get from under the wheel, I just sat in the back seat and told 
him, said, "Look, the car is new and it's not mine so don't drive it over 
30 miles an hour. 

Q@. And then he drove in from Riverdale, or somewhere out that 

way? A. Yes, that's right. 

Q. And did there come a time when a policeman pulled up along- 
side of you? A. Yes. 

Q. Had Eugene Griffin been driving over 30 miles an hour at that 
time? A. No, sir, not to my knowing. 
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Q. And what did the policeman say when he drove up alongside? 
A. He didn't say anything. He just pulled on his red light and pointed 
toward the curb. ! 

Q. Were you moving or stopped then? A. We were moving. 

Q. And what did Eugene Griffin do then? A. Instead of stopping, 
he accelerated and continued to go faster. 

Q. Now, did you have any conversation with him ghout stopping 
the vehicle? A. Yes, I did. 

Q. Tell these ladies and gentlemen what conversation you had. 
A. Upon him accelerating the car, I told him to stop, and he refused to 
stop and the chase, you might say, had just begun, and as he turned into 
a narrow one-way street going the wrong way, I reached over the seat 

and grabbed for the keys and in doing so, he was trying to keep 
my hand from getting to the keys and he began to bob and weave back and 
forth across the street and we almost sideswiped a car; so after that I 
decided that it was no sense in trying to grab for the keys because at 


the rate of speed he was going and trying to fight me, he was going to 
have an accident. 


Q. He was bigger than you were? A. Yes, he was. 

Q. And he was older, wasn'the? A. Yes, he was. 

Q. But you did tell him to stop the car? A. Yes, I did. 

Q. And you did try to grab the keys to make him stop the car; is 
that right? A. Yes, I did. | 

Q. And you had a right wild chase, didn't you? A. Yes, we did. 

Q. And ended up in an accident? A. That's right. | 

Q. And have you ever had Eugene Griffin around to your house? 
A. No, I haven't. | 

Q. Does your mother know Eugene Griffin, or your father know 
him? <A. No. 

Q. During the chase, when the police were chasing you, was there 
any occasion when the car came to a stop where you could do anything? 
A. No, there wasn't no more than after that accident. | 

Q. I didn't mean that; I mean up to that point. A. No. 


* * 


CROSS EXAMINATION 
BY MR. ALPHER: 

Q. Mr. Jones, I believe you said that when you came out of the 
rest room at the gasoline station, Eugene was already sitting at the wheel 
ofthe car? A. That's right. 

Q. Now, Iask you, Mr. Jones, whether or not, in my office on 
Wednesday, November 16th, 1960, you were asked the following ques- 
tion and gave the following answer-- 

MR. CLARKE: Page, please? 

MR. ALPHER:Page is 4. Question is by me: 

Tell me what happened on October 7th, Mr. Jones." 

And then there is narrative which I will skip and call your attention 

to the bottom of page 6 and this appears in your answer to that question: 
"And I was the first one to come back to the car and I 

always have a habit''-- 

Now we're talking--the paragraph before was describing the stop 
at the Amoco Station. 

THE COURT: Better read the paragraph before. 

MR. CLARKE: Looks like it's a continuous question for two pages, 
Your Honor. 

THE COURT: Well, I think it is but I think if you start reading at 
the middle of page 6, you've got the sense of what he's getting at right 
now. 

MR. ALPHER:(Reading) On our way back, I stopped, and I 

don't remember if it was the Amoco Station or not. Everyone got 

out and went into the rest room. I can't remember as to who made 

the statement first that they had to go but you know, someone in the 
car stated they had to go. That was my reason for stopping. It 
wasn't me in particular but while I was there, I went myself; and 

I was the first one to come back to the car and I always have a 

habit, before my father bought that car, when I used to use one 

of my friend's cars, I would always open the back door of their 
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car and sit with the back door open and wait instead of sitting 

right up there at the steering wheel. I did this then. Eugene 

and the girls came out laughing and talking, having general 

conversation. I was still sitting there, and Eugene slid in 

the front seat under the steering wheel. This is where the 

protest came as to me telling him that no one was supposed to 

drive the car but me, so he kept on and well, this, that and 

the other thing, and I told him, "I'm still not supposed to let 

anyone drive the car," and in order to avoid a disturbance, I 

told him, "If you're going to drive it, don't drive it over 30 miles 

an hour.'' I said that seeing as how I wasn't going to get any- 

where with him, that he was going to put up a great big argument 
about it, so I figured, I said, "It's a new car," just like any- 
thing else, he just liked the feeling of it and wanted to see how 

it drove. ! 

BY MR. ALPHER: 

Q. Was that the answer? Was that the question I asked you and 
was that the answer you gave me on that day at that place? A. I didn't 
specifically say. 

Q. You did not specifically say that? A. I say I can't specifically 
say because if you remember, there was a big disturbance in your office 
that day pertaining to how you were asking those questions such as you 
were trying to make it seem as though I had loaned my father some money. 
Remember, we walked out of your office and Lawyer Clarke had per- 

suaded us to come hack. | 

* * * 
EMORY JONES, SR. 
was called as a witness on behalf of the defense and, being first duly 
sworn by the deputy clerk, took the stand, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. CLARKE: 


Q. Will you give us your name, please, sir? A. I am Emory 
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McMitchell Jones, Sr. 

Q. Mr. Jones, where do you live? A. 218 F Street, Northeast. 

Q. How long have you lived there? A. Thirteen years, about. 

Q. Where do you work, sir? A. District of Columbia Govern- 
ment as a truck driver, Sanitation Department. 

* * * * 

Q. Ali right now, Mr. Jones, in October, 1957, in addition to 
working for the Sanitation Department, did you have any other type of 
job? A. Yes, sir, Idid. Iwasa taxi driver part time. 

Q. And that gave you the use of a taxi, didn't it? A. That's right. 

Q. And did you use that taxi to take your family around? A. Yes, 
I did. 

Q. And up until the time you bought this Chevrolet car, was that 
the only car that you had? A. That's right, that was the only car. 

Q. And Mr. Jones, did there come a time when you and Emory 
went shopping for an automobile? A. Yes, it did. 

Q. And where did you shop? A. Well, at Qurisman Chevrolet 
Company, 610 H Street, N.E. 

Q. And did he go with you? A. Yes, he did. 

Q. And did you eventually buy an automobile? A. That's right. 

Q. And did you get a little more trim on that automobile than you 
originally went to buy? A. Yes, I did. 

Q. And why was that? A. Emory was with me and ordinarily I'd 
have just bought a standard automobile, I call it, a standard car, I 
should say, but he was there and he was--he persuaded me that I should 
get something a little more better, and I accepted that challenge. 

Q. All right, then you did purchase an automobile? A. That's 
right. 

@. You have heard Emory testify before you and is it true that he 
gave you $200? A. Yes, it is true. 

Q. And that was not a loan was it? A. No, sir. 

Q. That was a gift. A. That's right. 

Q. And you had gotten him a job? A. That's right. 
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Q. And up until that time, had Emory had any periods of any- 
thing where he'd been put in jail? A. No, sir. : 

Q. Mr. Jones, what was your purpose in buying this automobile ? 
A. Well, I wanted a family car and we purchased the car so that I 
wouldn't have to use the taxi and the family could drive it also. A taxi- 
cab is only those that have identification cards are permitted to drive 


them and none--my wife--none, either children could drive that, so we 
bought a private car where they could use it and we would go to church 
in that instead of using the cab, also on weekends. | 

Q. So you wanted a car that your children could drive, your wife 


could drive and that you could drive on Sunday? A. That's right. 
* * * *x* | 

Q. And this car was purchased under your name, wasn't it? 
A. Yes, sir. | 

Q. I show you the application for the certificate of title and ask 
you if that is your signature on there? A. Yes, sir, it is. | 

Q. Down the bottom. A. That's right. 

Q. That is your signature? A. That's right. 

Q. And the reason I showed you that was so that it might help 
refresh your memory as to the date you purchased the car. A. Yes, sir. 
Q. Do you see the date on there? A. Well, I know the date. 

@. Oh, you do, all right, what date was it? A. September 23, 
1957. | 

Q. Nineteen-fifty-what? A. Seven. 

Q. When you--did you get delivery of the automobile? A. I got 
delivery of the automobile that same date. That was the date I bought it. 
I say September 23, 1957. 

Q. And you got delivery the same day? A. That's right. Now, 
but it was a week before that that I went in. I don't recall what date 
that was. : | 

Q. All right, will you explain that? You went in a week before you 
bought it and got delivery? A. I didn't get delivery then. Delivery date 
is September 23, 1957. 


*, 
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Q. Allright. A. And the time that I went in, I did not keep the 
date that I went in and talked about the car but the date that the car was 
absolutely purchased and the applications, all, was September the 23rd, 
1957. 

Q. You are right on that date but you had gone shopping for the 

car before that date? A. Before that date, I cannot recall the 
date that was on. 

Q. All right, now, between the time you went shopping for this 
car at Ourismans and the time they delivered it September 23rd, 1957, 
did you have any conversation with Emory Jones, Jr., or your daughter 
Ruth about the use of that car? A. Yes, I did. 

Q. And would they be the only people in the family that could 
drive? A. That's right. 

Q. You have other children? A. Yes, I do. 

Q. But they are not of driving age--at that time? A. No. 

Q. Ali right, tell me about that conversation. I want to know 
when and where it took place, who was there, and then what the conver- 
sation was about. 'A. Well, my wife, sister Katie Jones, and my daughter 
Ruth May Jones and my son Emory Jones, Jr., and we was at the dinner 
table and we, after coming to the conclusion to buy the car and discussed 
it and I explained to them that if I would permit them to use this car that 
no one else could use the car. No one else had permission to drive it 
at all, just only Emory and Ruth, and they must be in at 12:00 o'clock. 

Q. In other words, you were exercising a little parental - 

control getting them in at 12:00 o'clock? A. Yes, sir. 

Q. Allright, now, after you got the automobile, did Emory ever 
stay out after 12:00 o'clock? A. Yes, he did. 

Q. What happened when he stayed out after 12:00? A. Well, 
when he came in, I just, by him coming in that woke me up, so I just 
went on out and got the car, taken it around, put it in the garage, locked 
it up. 

Q. Locked the garage up? A. That's right. 

Q. And how long did you keep the car locked up? A. Well, I kept 
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the car locked up--it was on a Wednesday night that he came in. That 
was the Wednesday night--I don't know, I can't recall that date but I 
kept that car locked up from Wednesday night until that Monday this 
accident occurred. 

Q. Now, Mr. Jones, before these, either of your children or 
anybody could drive this car, did they have to ask you if they could use 
the car? A. Yes, sir. | 

Q. And this Monday of October the 7th, 1957, did Emory ask you 
if he could use the car? A. Well, after he taken it to the inspection 
station, see, by me locking it up, I just left it, stayed the whole week- 
end. So when he happened to look, it was time to take it to the inspection 

station and he taken it to the inspection station. 

He returned home with it and then he asked me permission to use 
the car and I given him permission to use it. 

Q. And did you at that time tell him again what time he had to be 
in? A. Yes, sir. | 

Q. What time was that? A. That was 12:00 seine. | 

Q. And did you again tell him who was to drive the car? A. Yes, 
sir. 

Q. What did you tellhim? A. Noone was to drive the car but 
him while it was in his possession. 

Q. And you repeated that that evening? A. That's right. 

Q. All right now, Mr. Jones, you don't know sts about this 
happening of the accident, do you? A. No, sir. 

Q. Mr. Jones, have you ever met Eugene Griffin? A. No, sir. 

Q. Have you ever given your permission to Eugene Griffin to 
drive the car? A. No, sir. 

Q. Have you ever given permission to Emory Jones, Jr. to allow 
anyone else to drive it? A. No, sir. 

Q. In fact, you strictly forbid that, didn't you? A. That's right. 

Q. In fact, have you ever seen this Eugene Griffin? A. Well, at 
the--the--when they took him in, you know, and I went once at his trial 
when they was trying him for driving the car, you know, when he was 
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took in custody, I saw him. 
Q. That was over to Police Court? A. That's right, I saw him 
at the Police Court there once. 
Q. But you had never seen him before the day of the accident? 
A. No, sir. 
* * * * 
Q. * * * * Your son, you know is locked up? A. Yes. 
Q. Petit larceny charge. A. That's right. 
Q. Have you ever known your son to tell you any lies or stories? 
A. No, sir, I have not. 
Q. Is he truthful with you? A. Yes, sir, he is, even in this. 
Beg pardon? A. Even in this he is in now, he's been truthful. 
Even in the petit larceny? A. Yes. 
He told you the truth? A. That's right. 
And you are a -- you studied for the ministry. Are you a 
minister? A. lama minister. Iam ordained. My wife just mislaid it. 


I was a minister then. I'd gotten a certificate of authority. Iam or- 


dained. Ihave my papers in my pocket. Yes, sir. 

Q. Isee, and you are a minister now? A. Yes, sir, Iwasa 
minister then. 

* * * 
CROSS EXAMINATION 
BY MR. ALPHER: 

Q. Mr. Jones, on the night of October 7th, 1957, when your son 
asked you for permission to use the car, did he tell you where he was 
going? A. No, sir. 

Did you have any idea where he was going? A. No, sir. 

Did you know any of his friends? A. Well, some but-- 

Some? <A. Some. 

But you didn't know all of his friends? A. I didn't know all 
of them. 

Q. No. 

MR. ALPHER:No other questions. 
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THE COURT: One thing I want to get straight in my mind, Mr. 
Jones; do I understand that on October the 7th, 1957, you gave your son 
permission to use this car? That was the day of the accident? 

THE WITNESS: That's right. | 

THE COURT: And that it was just the preceding Wednesday when 
he had disregarded the rules which you laid down for the operation of 

97 the car; is that correct? 
THE WITNESS: That's right. 
THE COURT: All right, you may step down. 
REDIRECT EXAMINATION 
BY MR. CLARKE: 

Q. What time did your son get in that preceding Wednesday? 
A. Oh, it was after 1:00 o'clock. 

Q. And you took the car away from him as punishinen, didn't 
you? A. That's right. 

* * * * | 

(A short recess was taken followed by argument by counsel 
for defense, Mr. Clarke, for directed verdict in favor of the de- 
fendant, whereupon the following proceedings were had:) 

THE COURT: * *** I will therefore rule that as a matter of law, 

112 taking all the evidence and interpreting it most favorably to the 
defendant, giving him the benefit of all reasonable infe rences therefrom 
that the presumption, implied consent by Jones to Griffin, to use this 
car has not been overcome and I will therefore rule that as a matter of 
law Jones is liable for any negligence by Griffin in this case. 

Also I believe that it is not contended by the defendant that Griffin 
was not negligent in the operation of the automobile at the time it struck 
the plaintiff Halun. I also believe it is not contended by the defendant 
that Halun was in any way contributorily negligent. 

I will therefore rule as a matter of law that the defendant Jones is 
liable in this case for any injuries or damage to Halun proximately caused 
by the negligence of Griffin and will submit the case to the jury only on 
the question of damages. : 
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NOW, are we clear? 

MR. ALPHER:I1 am very clear, sir. 

THE COURT: Now, how much time do you want to argue? 

MR. ALPHER:Fifteen minutes, sir. 

MR. CLARKE: I assume it is on damages only that I can argue and 
Iam so restricted. 

THE COURT: That's right--well-- 

MR. CLARKE: Let me get this in the record, just a couple of 
things, we are going so fast here. 

THE COURT: All right. 

MR. CLARKE: I am tendering you eight instructions I have drawn 
up and I assume they are all denied in view of Your Honor's ruling. 

THE COURT: Now, you remember I said I don't believe that the 
defendant contends that Griffin was not negligent. Do you contend that 
Griffin was not negligent? 

MR. CLARKE: No, I don't contend that. 

THE COURT: I also said that you could not contend that Halun was 
contributorily negligent. 

MR. CLARKE: No, sir, I have not put that in. 

THE COURT: All right. 

MR. CLARKE: I want to point out to the Court, though, that you 
had no motion before you when you ruled, and I take exception to that. 
You had only my motion. 

THE COURT: Well, I had the case before me. 

MR. CLARKE: Yes, sir, you had only my motion. 

THE COURT: All right. 

MR. CLARKE: Now, you have also taken away from the jury, I 
assume by this ruling, the question of whether or not Griffin had per- 


mission after being told to stop and after he tried to grab the keys. 
THE COURT: Yes. * * ** 
* * * * 
115 THE COURT: All right. Well, you have submitted instructions 1 
through 8 on behalf of the defendant and I will deny all of them. 
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* * 


AFTERNOON SESSION 
(Whereupon the following proceedings were had before the 
jury:) 
THE COURT: Are you ready to proceed? 
MR. ALPHER:Yes, Your Honor. | 
THE COURT: Ladies and gentlemen of the jury, before counsel 
starts their argument to you I want to advise you that the Court has ruled 
as a matter of law that under our Financial Responsibility Statute, 
Griffin, at the time of this accident was operating a car with the implied 
consent of Jones. 
I further ruled as a matter of law that Griffin at the time of the 
accident was negligent in his operation of the automobile. Therefore 


there will be one question and one question alone for the jury, and that 
is to determine the amount of injuries or damages that the plaintiff suf- 
fered as a proximate result of the accident, and the only question to be 


argued to you by counsel is the question of damages. 
* * * 


[ Filed Mar. 15, 1961] 
PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 15th day of March 1961 
John Halun ) 
vs. ; Civil Action No. 2619-58 
Eugene Griffin, etal ) 
The Clerk of said Court will please dismiss this cause as t6 defendant 
Eugene Griffin only, without prejudice, for lack of service of process. 


/s/ Sol M. Alpher 
No objection. Address Southern Bldg. 
/s/ Wm. H. Clarke Attorney for Plaintiff 
Attorney for Jones, Sr. 
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[ Filed Mar. 15, 1961] 
DEFENDANT JONES' INSTRUCTION NO. 1 


The jury is instructed that the mere fact that Emory Jones, Jr. 
gave his father, Emory Jones, Sr. some of the money necessary to 
purchase the vehicle does not give Emory Jones, Jr. any color of title 
or ownership to the vehicle. 

NO. 2 

I instruct you that Emory Jones, Jr. was not an agent, servant or 
employee of his father, Emory Jones, Sr., or about the business of his 
father, Emory Jones, Sr., and therefore Emory Jones, Jr. had no right 
to let a third party drive the vehicle. 

NO. 3 

I instruct you that should you find that Griffin had the consent of 
the owner to operate the vehicle, you must then decide whether or not 
that consent was revoked when Griffin was instructed by Emory Jones, 
Jr. to stop the vehicle. 

NO. 4 

Once the defendant Jones, Sr.'s ownership has been established, 
the statute (law) creates a presumption of agency which places the burden 
of proof as to the question of consent upon the defendant-owner. 


NO. 5 
The jury is instructed that the title and ownership of the vehicle 
was in the name of Emory Jones, Sr. 


NO. 6 
You may only find against the defendant, Emory Jones, Sr., if you 
believe that he gave his consent to Eugene Griffin to drive his vehicle. 
That consent must be either express or implied. 


NO. 7 
The defendant-owner (Jones, Sr.) overcomes the statutory pre- 
sumption when he offers proof that the automobile was not at the time 
being operated by Griffin with his permission. If you believe that the 
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defendant, Jones, Sr., did not give his consent to the defendant Griffin 
to operate his vehicle, then you should return a verdict in favor of the 
defendant, Jones, Sr. 


NO. 8 


I instruct you that the burden of proof never shifts, it remains al- 
ways with the plaintiff in this case. 


[ Filed Mar. 15, 1961] 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 14th day of March, 
1961, before the Court and a jury of good and lawful persons of this 


district, to wit: 
* * * * 


who, after having been duly sworn to well and truly try the issues be- 

tween John Halun, plaintiff and Emory M. Jones, Sr., defendant, and 

after this cause is heard and given to the jury in charge, they upon their 

oath say this 15th day of March, 1961, that they find the issues aforesaid 

in favor of the plaintiff and that the money payable to him by the defendant 

by reason of the premises is the sum of Eight- Thousand Dollars ($8, 000. 00) 
WHEREFORE, it is adjudged that said plaintiff recover of the said 

defendant the sum of Eight-Thousand Dollars ($8, 000.00) together with 


costs. 


HARRY M. HULL, Clerk 
By: /s/ Dean F. Miller 
Deputy Clerk 


By direction of 
Judge GEORGE L. HART, JR. 


[ Filed Mar. 29, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 29th day of March, 1961, that Emory 

M. Jones, Sr., the defendant herein hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 15th day of March, 1961 in favor of John Halun 
against said Emory M. Jones, Sr. 

GALIHER & STEWART 

By: /s/ William H. Clarke 

Attorney for Emory Jones, Sr. 


1215 Nineteenth Street, N.W. 
Washington 6, D. C. 


[ Filed May 13, 1961] 

STATEMENT OF POINTS UPON WHICH APPELLEE 

INTENDS TO RELY 

1. That the trial court erred in denying the defendant's motion for 
a directed verdict. 

2. That the trial court erred in directing a judgment against this 
defendant of its own motion. 

3. That the trial court erred in denying the defendant's instruc- 
tions 1 through 8. 


GALIHER & STEWART 
By: /s/ William H. Clarke 


1215 Nineteenth Street, N. W. 
Washington 6, D. C. 
FEderal 7-8330 

Attorney for Appellee 


[ Certificate of Service] 


[Filed May 12, 1961] a 


APPELLEE'S DESIGNATION OF CONTENTS OF 
JOINT APPENDIX 


Complaint 

The Answer to the Complaint 

The praecipe dismissing as to Eugene Griffin 

The pretrial order dated January 16, 1961 to contain the 
plaintiff's claims and the defendant's claims. i 

Defendant's instructions 1 through 8. 

That portion of the transcript as agreed upon. 


The notice of appeal. 


The statement of points upon which the appellant intend 


to rely. 


9. This designation of record. 
/s/ William H. Clarke 

* * * * 
Attorney for Appellee 

[Certificate of Service] 


BRIEF FOR APPELLEE 


 Sinites States Court of Sippeals 


FOR THE DISTRICT OF COLUMBIA cincon/nited — Court of Appeals oe 
or the 
District of Columbia 
eae 19 FLED AUG 18 961 


EMORY M. JONES, SR., Bese 


Appetlant, 


JOHN HALUN, - - 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


“SOL M. ALPHER 
332-Southern Building 
- Washington’5, D. c. 
Attorney for Ampelice 


QUESTION PRESENTED 


In the opinion of the appellee, the principal question 
presented is: 


1. Whether in an action for the negligent operation of 


a vehicle the trial court should rule as a matter of law that 
the presumption of implied consent had not been overcome 
by evidence that owner's son had permitted a third person 


to drive in violation of owner's admonition. 


COUNTER STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT . 


ARGUMENT 


I. An Owner, in Permitting His Son to Use His Car, Cannot 
Escape Liability for the Negligent Operation of His Vehicle | 
By a Third Person by Giving His Son Limiting Instructions 
Relating to the Manner of Operation... ae 


Procedurally, the Trial Court was Correct in Directing 
A Verdict in Favor of Plaintiff Against Defendant and in 
Submitting to the Jury Only the Question of Damages 


CONCLUSION . 7 z F . . - : oe ae Bis 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,333 


EMORY M. JONES, SR., 
Appellant, 


Vv. 


JOHN HALUN, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


Appellant has satisfactorily stated the case. In addition, appellee 
desires to state as follows: : 


1. Defendant Emory M. Jones, Sr., owner of the vehicle, gave his 
son permission to use the car on the night of the collision without being 
told where his son was going, and having no idea where he was going. 
(J.A. 24) : 

2. Emory M. Jones, Jr., defendant's son, testified at the trial that 
Eugene Griffin preceded him to the driver's seat at the gas station 
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(J.A. 16). At his pre-trial deposition he testified that he, Jones, Jr., 
preceded Griffin and took his seat in the back of the car (J.A. 18). 


SUMMARY OF ARGUMENT 


Emory M. Jones, Sr., owner, gave his son permission to use his 
car and told him "not to let anyone else drive the car." This was a 
limiting instruction pertaining solely to manner of operation and could 
not insulate the owner against the claim of the plaintiff. 


Under the above circumstances, the presumption of implied consent 
is not overcome and the trial court's ruling of liability as a matter of law 
was correct. 


ARGUMENT 
I 


AN OWNER, IN PERMITTING HIS SON TO USE HIS CAR, CANNOT 
ESCAPE LIABILITY FOR THE NEGLIGENT OPERATION OF HIS 
VEHICLE BY A THIRD PERSON BY GIVING HIS SON LIMITING 
INSTRUCTIONS RELATING TO THE MANNER OF OPERATION. 


There appears to be no case in this jurisdiction directly in point. 
All of the local cases cited by appellant have to do with the use of a 


vehicle for a proscribed purpose, the employer-employee relationship, 
the lessor-lessee relationship, or the presence or absence of express 
consent. It is an oversimplification of the problem to attempt to reason 
from those cases that there can be no implied consent where the owner's 
testimony indicates an absence of express consent. 


Elsewhere there are cases in which the facts are almost identical 
with the instant case and in which conclusions were reached which sup- 
port the trial court's ruling herein. 


The landmark case on this subject is Arcara v. Moresse, 258 N.Y. 
211, 179 N. E. 389. 
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The plaintiffs in that case were the occupants of an automobile 


with which an automobile owned by the defendant collided, due to the 
negligence of the driver of the defendant's car. The trial court directed 
a verdict in favor of the plaintiff against the defendant owner of the car. 
The New York Court of Appeals said: : 


"It is conceded that, prior to the collision, the defendant 
owner had loaned his car to Maggio, his nephew, for his per- 
sonal use; that Maggio was in the car when the collision | 
occurred; that the car was then being driven by Barone, the 
friend of Maggio, with the latter's permission; that Barone 
was negligent; that Maggio, except as the acts and omissions 
of Barone were his, was not guilty of negligence. It was. 
shown that, although the defendant owner had permitted Maggio 
to make use of the car for his own personal ends, his assent 
to such use was accompanied by instructions that Maggio must 
not let Barone, or any other person other than himself, drive 
or operate the vehicle. 


"The question to be determined is whether or not the 
recoveries were authorized by the provisions of Section '282-e 
of the Highway Law . . . which impose liability upon the owner 
of every motor vehicle for death or personal injuries 'result- 
ing from negligence in the operation of such motor vehicle . 
by any person legally using or operating the same with the 
permission, express or implied, of such owner.' 


"We think that Maggio was at the time ‘using’ the car, 
though Barone was driving, for Maggio 'did not abandon the 
car or its use when he surrendered to another the guidance 
of the wheel’; he was 'still the director of the enterprise, 
still the custodian of the instrumentality confided to his keep- 
ing, still the master of the ship.’ ... 


"We think, also, that Maggio was at the time using the 
car with 'the permission’ of the defendant owner. True it is 
that, if the collision had occurred ina territory where use 
had been expressly proscribed by the owner, Maggio would 
then have been using the car without permission .. . Nor 
would it have been a permitted use, if Maggio, against the 
express instructions of the owner, had employed the car to 
provide a pleasure trip for Barone .. - An owner in loaning 
his car may reasonably restrict the uses to which it may be 
put; consequently its employment for a proscribed purpose 
cannot be a permitted use. On the other hand, if the limiting 
instructions relate to the manner of operation, such as the 
speeding or careless pilotage of the car, though the instruc- 
tions be disobeyed, nevertheless the use is with the 
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'permission' of the owner. Maggio was not instructed that 
Barone should not be accepted as a guest; he was merely told 
that Barone must not drive. The thing forbidden related to 
the operation of the car, not to the use which might be made 
of it. We conclude that Maggio was 'using' the car with the 
"permission' of the owner.” 


Though the Arcara case is a 1932 decision, it is still the law in 


New York State, being cited with approval in cases as late as Leotka v. 
Plessinger, 8 N. Y. 2d 449, 209 N.Y.S. 2d 304, a 1960 case. 


The principle of Arcara has been approved and adopted in at least 
two Federal circuits, the 7thand the 4th. In Glens Falls Indemnity Co. v. 
Zurn, et al., 87 F.2d 988, the question before the court was whether an 
insurance carrier was liable under its policy which used the terminology 
"by any person legally using the same with the permission, express or 
implied, of said owner," where the car was being driven by a friend of 
the owner’s son. The court said: 

"It is said that there was no proof that the father con- 

sented to the driving of the car by Whatley, and the trial court 

expressly refused to give credence to the father's testimony 

negativing this fact. In our opinion the truth or falsity of this 
statement is immaterial. The language of the policy extends 

the additional coverage to any person 'using' the automobile 

provided such use is with the permission of the named as- 

sured or with the permission of an adult member of the 

assured's household." 

After citing Arcara, the court went on to say: "So here the thing 
the father says was forbidden related to the personnel of the driver of the 
car, not to what use might be made of it. The three boys were using the 
car with the permission of the owner." 


In the other Federal Circuit that has considered the question, in 
Harrison v. Carroll, 139 F.2d 427, the question again arose on the con- 
struction of a liability policy, this time under North Carolina law which 
provided that a policy "shall insure the insured named therein and any 
other person using or responsible for the use of any such motor vehicle 


with the consent, express or implied of such insured." 
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In deciding the case, the court had this to say: 


"Mrs. Harrison did not give express consent to the use of 
the automobile by Going and the question is whether her con- 
sent to such use may be implied from the circumstances of the 
case. There was some evidence that at one time she had asked 
her son not to permit anyone else to drive the car and the 
Insurance Company therefore contends that her consent to the 
use of the car by Going at the time of the accident may not be 
implied; but the District Judge found upon sufficient evidence 
that the car had been driven by another person than her son to 
her knowledge on at least one prior occasion and that her 
authority to her son to use the car on Sundays for his own pur- 
poses and his own pleasure was so broad as to imply her con- 
sent to its use in any ordinary manner that he might see fit." 


Likewise, there is a frequently cited case on facts very similar to 
the instant case, being Souza v. Corti, 139 P.2d 645. Here again the 
California statute on the subject is almost identical with the District of 
Columbia statute and reads as follows: 

"Every owner of a motor vehicle is liable and responsible 

for the death of or injury to person or property resulting from 

negligence in the operation of such motor vehicle, in the: busi- 

ness of such owner or otherwise, by any person using or 

operating the same with the permission, express or implied, 

of such owner . . ." (Section 402 of the Vehicle Code) 

In this case one Gigli was the owner of a car. He housed the car in 
the garage at his home where he and his family, including Arthur, a younger 
son, resided. The latter had general permission to use his father's car and 
had used it on an average of twice a week for a year anda half. The father 
testified that Arthur asked him for the use of the car one evening and that 
he granted permission to use it but with the admonition, "Don't lend the 
car to anyone else." : 


Arthur took the car in company with one Corti, and later allowed 
Corti to drive the car while he, Arthur, rode in another vehicle. Corti was 


involved in a collision. 


The Appellate Court in discussing the case cited the statute: 
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The statute defines the owner's liability in cases where 
the principle of respondeat superior is inapplicable, in order 
to make him liable for the negligence of any person to whom 
he has expressly or impliedly given permission to operate 
his car, and thereby prevent him from escaping liability by 
saying that his car was being used without express authority 
or not in his business .. .- 


"In the present case the use which was being made of the 
borrowed car at the time of the accident was the use which 
was contemplated by the owner. Any secret restrictions im- 
posed by him on the manner of its use do not negative the 
controlling fact that it was being used with the owner's per- 
mission at the time of the accident. Violations of such re- 
gtrictions may not be said to cause a revocation of the permission. 
Liability of the defendant owner in this case pursuant to Sec- 
tion 402 of the Vehicle Code is therefore established." 


Justice Schauer had this to say in his concurring opinion: 


‘In my opinion, the evidence fails to support the finding 
that John Corti, in the operation of the automobile, was not 
the agent of Arthur Gigli. If John Corti was operating the car 
as the agent of Arthur Gigli, then the use of the car was that 
of Arthur Gigli. Regardless of the asserted admonition by 
Joseph Gigli (the father) to Arthur (his son) not to permit 
anyone else to drive it, he did consent to its use by Arthur. 
The situation is substantially the same as though the father 
had admonished the son not to operate the vehicle negli- 
gently. As Arthur was ‘using' the car at the time of the 
accident, its use was within the consent given by the father, 
even though Arthur had disobeyed his father's instruction 
not to permit another to operate it." 


The Souza case cited an earlier California District Court of Appeals 
case of 1935, Haggard v. Frick, et al., 44 P. 24 447. In that case a father 
had purchased a car for the use of his son at a university without direc- 
tion or reservation other than the statement that "he would rather he 
would not let any other person drive the car." In its opinion the Court 
said, 

"yt would serve no purpose to discuss the cases on the 
liability of the owner where the car has been operated with- 
out the consent of the permittee, or the cases involving 


liability under the relation of agent or bailee. Here the 
liability is purely statutory. The owner's negligence is 
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imputed from the express or implied permission to another 
to use or operate the vehicle. If the owner intrusts his car 
to another, he invests him with the same authority to select 
an operator which the owner has in the first instance." 


Souza was also cited and approved in the 1946 case in the District 


Court of Appeals of California, Herbert v. Catanelli, et al., 166 P. 2d 377. 

Here liability was challenged on the ground that the permittee was told 

that no one else was to drive or use the car. In its opinion the ‘Court said: 
"Tt therefore appears that in this class of cases the 

significant factor is the fact that the owner has committed 

the general use of the car to the permittee, and this use is 

not converted into a special one because the permission may 

have been accompanied by an express admonition not to per- 

mit anyone else to drive the car.” 

In the very recent (1956) case of F, D. McKendall Lumber Co. v. 
Ramieri, 126 A. 2d 560, the Supreme Court of Rhode Island reached the 
same conclusions as the above courts. Their statute reads as follows, 
in part: 

"Wherever any motor vehicle shall be used, operated, 

or caused to be operated upon any public highway of this state 

with the consent of the owner. . . expressed or implied, the 

operator thereof, if other than such owner. . . shall in case 

of accident, be deemed to be the agent of the owner . . ne 

(General Laws 1938, Chapter 98, sec. 10, as amended by Pub- 

lic Laws 1940, chap. 867.) 

The defense here was grounded, in part, on the fact that the owner's 
son went beyond the authority given him to use the car when he deviated 
from the particular errand upon which he had been sent by the parent. 
The son had been sent to a nearby store to make a purchase; instead of 
returning home he went to the home of a friend, picked up other friends 
in another section of the city, traveled to another town. On the return 


trip, the son permitted his friend to drive while he sat in the rear. 
The Court said: 


"We conclude therefore that mere deviation by a 
child from the scope of the consent given by a parent to: 
operate a car owned by the parent will not vitiate the | 
prima facie evidence of consent provided for by the statute 
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under consideration. It is our opinion that where a child 

while using a motor vehicle with the consent of the parent- 

owner permits another to operate said vehicle, and an ac- 

cident occurs while it is being so used and operated, the 

negligence of such operator under the statute is imputable 

to the consenting parent." 

Blashfield’s Cyclopaedia of Automobile Law and Practice, Vol. 5, 
Section 2912, adds the weight of his authority to the rule enunciated above. 
He discusses the modification by statute of the rigid limitation of liability 
of an owner of a vehicle to the strict application of the doctrine of respond- 
eat superior, and says in part: 

"When the person operating or using the automobile with the 
consent of the owner permits a third person to drive it, the 


owner is liable under the statute for his negligent operation 
of the automobile." 


0 


PROCEDURALLY, THE TRIAL COURT WAS CORRECT IN DIRECTING 

A VERDICT IN FAVOR OF PLAINTIFF AGAINST DEFENDANT AND 

IN SUBMITTING TO THE JURY ONLY THE QUESTION OF DAMAGES. 

Proof of ownership of the vehicle on the part of the defendant 
(which was a stipulated fact) raised a presumption of implied consent. 
Thereafter the trial court ruled, after giving to defendant owner's evi- 
dence on the absence of express consent the benefit of all reasonable 
inferences and interpreting it most favorably to the defendant, that as 


a matter of law, such evidence had not overcome the presumption of 


implied consent. From the discussion under I above, it is submitted 
that the trial court was eminently correct in so holding and in directing 
a verdict. See especially Arcara v. Moresse, supra, and McKendall v. 
Ramieri. 


CONCLUSION 


For the foregoing reasons, the judgment appealed from should be 


affirmed. 
Respectfully submitted, 


SOL M, ALPHER 


332 Southern Building 
Washington 5, D. C. 


Attorney for Appellee | 
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‘bia has a vital and daily increasing concern. 


2 


2. The two pioneer prior decisions of this Court on this issue, 
cited in the opinion in this case, were, in one case, with a dissent, and 


in the other, with a concurrence containing a criticism of the majority 


rule. 


3. The ruling in the instant case is fraught with danger to the pub- 
lic, insulating as it does an owner from the consequences of negligent 
operation of his vehicle solely on the basis of the owner's admonition to 
his son in the privacy of his home. An owner can, by this simple device, 
evade responsibility to the public. | 


A re-examination of this problem, it is submitted, is in order. At 
the very least, appellee respectfully suggests that the facts of this case 
entitle him, upon reversal, to a new trial on the issue of implied consent. 


In further support of this petition, appellee shows this Court as 
follows: 


I. 


The Court's opinion does not mention and apparently ignores the 
fact that appellant's son was known to appellant to be untrustworthy with 
respect to restrictions in his use of the car. A few nights prior to the 
collision, the son had violated his father's admonition. Nonetheless, the 
father permitted the son to again drive the car without any idea of the 
son's intended use. Under these circumstances, can the father be heard 
to say that he has not impliedly consented to the operation by his son's 
permittee? Has he not forfeited his right to rely on the admonition? At 
the very least, is it not a jury function to determine whether the owner 


has waived his restriction on his son? | 
| 


The Court's opinion states first that "implied" consent is one in- 
ferred as a fact from words or conduct, and that if there had been sub- 
stantial evidence of consent by implication, there would be a jury 
question. This is precisely appellee's contention: appellant's conduct in 
the face of his son's lack of trustworthiness constituted substantial 
evidence of consent. 


3 
On this score alone, it is respectfully submitted, reversal should 
be accompanied with remand for a new trial. 


tl. 


The Court's opinion ignores the fact that the owner's supporting 
witnesses were interested witnesses — his wife and son. 


The rule laid down in this Court's prior decisions is that the pre- 
sumption (of consent) continues until there is "credible evidence to the 
contrary.” It is submitted that to hold that the jury were required to 
accept the denial of the owner, supported only by his wife and son, invades 
the jury's province in passing upon the owner's credibility. And this is 
precisely what this Court does when it reverses in this case without a 
remand for a new trial. For the corroborating testimony of the son and 
the wife was, to say the least, legally "biased" by reason of the family 
relationship. ! 


The situation here differs radically from the usual. There is here 
no employer-employee relationship, or other, which can be brought out 
into the light of day for the test of credibility. There is here only some- 
thing that took place in the privacy of the owner's dining room. There is 
no earthly possibility of evidence to the contrary, except in the remote 
chance that a disinterested witness was a guest of the owner at the time 
he lays down to his son the restriction on the use of the vehicle. At’ the 
very least, is not an injured party entitled to have a jury pass on the 
credibility of the owner in these circumstances? To hold otherwise is to 
automatically doom the plaintiff with very little, or probably no check on 
the owner's liability. | 


mm. 


In Rosenberg v. Murray, 73 App. D. C. 67, the jury found for the 
plaintiff injured party against the defendant owner. This Court felt that 
the contradictions in the owner's testimony were not sufficiently substan- 
tiated to constitute self-impeachment, nor was his testimony contradicted 
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- in any material respect. The Court reversed and remanded for a new 
trial. It did not, as here, reverse and direct judgment for the defendant. 


In Hiscox v. Jackson, 75 U.S. App. D.C. 293, this Court clearly 
delineated the situation in which a directed verdict for a defendant — 
- which is the net result of the instant opinion — is proper: 

"* * * To pass from a directed verdict for plaintiff, through 

the area of jury questions, to a directed verdict for defend- 

ant, requires very strong, compelling evidence on behalf of 

defendant. It requires evidence which destroys all infer- 

ences and presumptions supporting plaintiff and which raises 

no doubts against defendant. Here, we believe that defend- 

ant's case is not so strong and plaintiff's so weak as to make 

a directed verdict for defendant proper." 

Further, the Court repeated language of Rosenberg concerning the neces- 


sity of "credible" evidence. 


The rule of Rosenberg and Hiscox has been criticized by members 
of this Court. Justice Stephens, in Hiscox, thought that Rosenberg was 
wrongly decided in ignoring the proposition that the credibility and 
dependability of the owner's testimony — even uncontradicted (as dis- 
tinguished from undisputed) — is for the jury. 


Justice Rutledge, in Rosenberg, dissented, feeling that the majority 
were invading the jury's province in passing upon the credibility of the 


owner. 
——————— | 
The Court ruling in the instant case, by not subjecting an owner's 
conduct and words to the scrutiny of a fact-finding judge or jury, places 
a premium on careless testimony. All that a parent owner need do is 
say that he loaned his car to his child, with a restriction... Under the 


ruling, a directed verdict for owner must follow. 
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It is therefore respectfully submitted that the Court should re- | 
' evaluate its ruling in this case, and at the least should accompany its 


reversal with a remand for a jury trial. 
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